10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

BEFORE THE ARIZONA MEDICAL BOARD

In the Matter of v
Board Case No. MD-06-0292B
ERICK R. MARTINEZ, M.D. ' _
' _ FINDINGS OF FACT, ‘
Holder of License No. 20874 : CONCLUSIONS OF LAW AND ORDER
For the Practice of Allopathic Medicine ~

In the State of Arizona. (Letter of Reprimand)

. The Arizona Medical Board (“Board”) considered this matter: at its public meeting on
) |

|| February 8; 2007. Erick R. Martinez, M.D., (“Respondent’) appeared before the Board with legal

counsel Gordon Lewis for a formal interview pursuant to the authority vested in the Board by
AR.S. § 32-1451(H). The Board voted to issue the following Findings of Fact, Conclusions of

Law and Order after due consideration of the facts and law applicable tQ this matter.

FINDING;S OF FACT
1. The Board is the duly constitutgd authbrity for the reglulation and control of the
practice of allopathic medicine in the State of Arizoﬁa.
2. Respon'dent is the holder of License No. 20874 for fhe practice of allopéthic 1
medicine in the State of Arizona. |
3. The Board initiated case number MD-06-0292B after being notified of a medical
malpracticé settiement regarding Respondent’s care and treatment of a thirty-two year-old female
patient (“RT") alleging Respondent failed to irimstruct‘or communicaté with RT andw her family
QUring and after delivering her baby and thatéhe failed to perform a requested tubal ligation.
Unaware the tubal ligation was not performed, f{T subsequently becarhe prégnant and delivered
in 2003. “
4, RT was under. Respondent's cére during a pregnancy. In her third trimester

Respondent determined RT had a transverse liie of her fetus and, because she had a history of

bicornuate uterus, she and Respdndent decided she would have a scheduled cesarean section
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(“C-section”) on November 13, 2002 when she would be at 39 weeks g_'estatidn. On November 8,
2002 RT was seen in Respondent's office and a noie was made that she desired a tubal ligation
with the C-section. RT signed a consent for the procedure on this same date. RT saw
Respondent again on November 11 and he noted her desire for the tubél Iigati_on. On November
12 Rf was admitted to the hospital at 0334 wit:h spontaneous rupture of membranes in breech
presentation in labor, dilated tp 8-9 centimeters.;Respondent obtained a permit a_t‘ the hospital for
the C-section, but not for the tubal ligation. Reispondent performed an emergent C-section and
accomplished delivery at 0416. Respondent did_not perform the tubal ligation. Respondent saw
RT post-operatively and had no discussion with Her about the tubal ligation or contraception.

5. RT signed the consent for the; tubal ligation on No;/ember 8 and met with

1lh

Respondént on the 11". Respondent’'s office had not processed the:consent or sent it to the

) [ . .
hospital by the 12" when RT went into labor. Respondent regrets the communication lapse that

occurred when RT presented to the hospital in an emergent situation énd he has since modified
his office policies, including chart managemént?and scheduled communication with the hospital,
to alleviate the éommunication issues. Respdnc;ent has also implemeﬁted an electronic medical
records systefn with access frorﬁ the hospital SCE) all baﬁent information;is readily available to him
while he is at the hospital. . /

6. At the time of RT's cére the priocess in Respondent’é office for scheduling a
requested procedurek was that a scheduler prepéred all the paperwork :and sent it to the hospital
requesting the procedure and, when the patient presented to the hospital, the paperwork was
available and ready. Because RT presented and discussed the tubal ligation With Respondent on
November 11 and went into labor sometime t'ha‘:t evening the paperwork was not available at the
hospital. When Respondent performs emergemf:y C-sections he doe-s‘not usually perform tﬁbal

ligations because he does.not know what the baby’s outcome will be and he wants to preserve

the patient's fertility. When RT presented for the emergency C-section she signed a consent for
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that procedure at the hospital. Respondent saw this consent but, because of the emergent nature
of the procedure, did not notice there was no cor;sent for a tubal ligation.

7. The nurse’s discharge form in.the r;ospital record indipates that when RT was
discharged she and the nurse discussed birth control, but the record does not refleci whether the
tubal ligation was discussed. When RT preseﬁted to Respondent for. her/post-partum visit his
nurse noted “TBL" (tubal ligation) in the chart,j under “Contraceptive : Method," but there is no
documentation that she was informed the pi)rocedure was not done. Respondent always
discusses with his patients the pfocedures he p%erforms and he did not; discuss the tubal ligation
with RT Because he did not perform the procedure and RT did not bring: it to his attention.

8. © Respondent’s chart contained the; consent'for the tubal ligation and Respondent’s
ndte that RT requested a tubal ligation. Howeveér, on RT’s post-partum visit she was not informed
Respondent had not performed the procedure. ERT was under a spinal anesthetic during the C-
section'when Respohdent performed an excision of a uterine septum. Excising a uterine septum
is_not commonly performed during a C-section, but Respondent believed it was the cause of RT’s
malpresentation and he assumed she would want it removed in order tc; have a future pregnancy.
Respondent did not discuss this with RT even though s’he was conscious.

9. The standard of care required Respondent to obtain consent for the tubal ligation at

the hospital when RT presented. When the consent was not obtained and, as a result he'did not

perform the procedure, the standard of care fequired Respondent to inform RT and discuss

options for contraception.

10.  Respondent deviated from the standard of care because he failed to obtain consent

for the previously requested tubal ligation when RT presented at the hospita} and failed to inform

her he did not perform the procedure or discuss other options for contraception.
11.  RT, who previously had difficult pregnancies was unaware the tubal ligation was not

performed and became pregnant again. RT could have had complications during pregnancy due
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: ‘ ' ‘g
to her génefic difficulties with pregnancy. ’
12. ltis rhitiga'ting that the nurses, :at discharge from thg hospital when they are
responsible for discussing birth control, missed fhe fact that the tubal ligation was not performed.
It is also mitigating that Respondent changed‘ his practice and now ensﬁres the recofds are

available at the hospital.

CONCI_.USIONS OF LAW

1. The Arizona Medical Board poséesses jurisdiction over the subject matter hereof
avnd over Respondent.

2. The Board has received substantial evidence supporting the Findings of Fact
described above and said ﬁndings'constituﬁe‘ improfessional conducfﬁ or other grounds for the
Board to take disciplinary action. . |

| 3. The conduct ahd circumstanc{es described above constitutes unpfofessional
conduct pursuant to ARS. § 32—140.1(27)(q‘)'§(“[a]‘ny conduct or practiée that is of might be
harmful or dangerous to the health of the patieni or the p.ublic.”)..
ORDER
Baséd upon the foregoing.Findings of Féct and Conclusions of Law,
IT IS HEREBY ORDERED: ; |

Respondent is issued a Letter of Repriménd for failing to inform'the patient that a requested

and consented to tubal ligation had not been performe'd during her emergent C-section delivery.

RIGHT TO PETITION FOR REHEARING OR REVIEW
Respondent is hereby notified that he has the right to petition for a rehearing or review.
The petition for rehearing or review must be filed with the Board's Exebutive Director within thirty

(30) days after service of this Order. A.R.S. § 41-1092.09(B). The petition for rehearing or review

| must set forth legally sufficient reasons for granting a rehearing or review. A.A.C. R4-16-103.

Service of this order is effective five (5) days after date of mailihg. AR.S. § 41-1092.09(C). If a
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X day of April, 2007, to: (

petition for rehearing or reviéw is not filed, the;B_oard’s Order becomés effective thirty-five (35)
days after it is mailed to Respondent.
Respondent is further notified that the filing of a motion for rehearing or review is required

to preserve any rights of appeal to the Superior Court.

. 7 . |
'{Q{EP.J is AL Z day of April 2007.Z

THE ARIZONA MEDICAL BOARD

By .
TIMOTHY C. MILLER, J.D.
Executive Director

ORIGINAL of the foregoing fited this

) /; ay of April, 2007 with:

Arizona Medical Board . .
9545 East Doubletree Ranch Road i
Scottsdale, Arizona 85258 B

Executed copy of the foregoing
mailed by U.S. Mail this

Gordon Lewis ‘

Jones, Skelton & Hochuli, PLC

2901 North Central Avenue — Suite 800
Phoenix, Arizona 85012-2703

Erick R. Martinez, M.D.- '
Address of Record : §




